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David H. Krikorian U211 PH 224
January 10, 2012
Via Certified Majl
Office of General Counsel
Federal Election Commission
999 E Street N.W.

Washington, D.C. 20463

Re: Additional iaformation with respect to MUR 6494

" This letter-is to inform you of the recent activities of Congresswoman Schmidt and the Schmidt
. for Congress Committee regarding the payment scheme detailed in (i) the complaint letter

underlying MUR 6496 and (3i) the Ethics Committee ruling cited in the above-cited complaint.

On or about October 13, 2011 tire Commission received a letter from Phil Greenberg, treasurer
of Schmidt for Congress (“The Greenberg Letter”). The Greenberg Leiter was styled AOR
2011-20 and posted on the FEC website on approximately October 18, 2011.

During the period for public.comment 1 submitted a letter to the Commission wherein I
expressed my belief that for a myriad of reasens, the Greenberg Letter did not qualify as an
Advisory Opinion Request, and therefore, Schmidt for Congress was not eatitled to an opinion.
Chiefly among these reasons was that the Greenberg Letter failed to set forth all the relevant
facts as is required to qualify as an opmlon request. ) .

" Approximately 1 %5 hours aﬁer receiving my comment letter, the Commission removed the -

Greenberg Letter from its website. Upon information and belief, this was done on the orders of
the Office of General Counsel at least partly because the Office of General Counsel found that,
asl argued in my public comment leﬂier, the Greenberg Letter failed to quahfy as an advisory

opinion request.

The confidential nature of the Commission’s work makes it unclear to me whether those -
members of the General Counsel's staff who are investigating Congresswoman Schmidt and the
Schmidt for Congress Committee are aware of the Greenberg Letter. Therefore, I am including
as attachments to this letteracopy of both the Greenberg Letter, as downloaded from the .
Commission’s website at the time it was initially posted, and the public comment letter I
submitted to the Commission which was never posted as a pablic cormnent because the
Conmnission apparently agreed with my analysis of the Greenberg Letter.
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You will note that the Greenberg Letter is little more than an admission to the charges underlying
the complaint in MUR 6494. That is, that the legal expenses paid by the Turkish Coalition of
America (TCA) were directly related to Congresswoman Schmidt’s canipaign.

While the Greenberg Letter fuils to acknowledge that the legal expenses had already been paid

" by a third party — TCA — the Greenherg Letter does set farth an argument for why the expenses

were related to Cangresswoman Schmidt’s campaign. More than merely argue for the
proposition that the legal expenses are campaign related, the Gneenberg Letter stands as an
announcement to the Commission, and the world at large, that it is the position of the Schmidt
for Congress Committee that the legal bills paid by TCA are directly relaued to Congmesswoman
Schmidt’s campaign.

As sueh, none of the wondents to MUR 6494 can now credibly argue either that no action be
taken with respect to MUR 6494, or that the allegations levied in my complaint are false.
Further, anty such atatementa by the respondents to MUR 6494 should be reviewed fer potential
criminal false stntement charges.

Additionally, I note that, upon information and belief, Congresswoman Schmidt has not yet
made any attempt to refund the illegal payments. '

It is my understanding that Commission regulations require that illegal campaign contributions '
be refunded immediately, and that if theca is not enough money in the campaign coffers to make
a full refund immediately, the campaign coffers must be depleted and as new funds come into the

" campaign, be humediatcly used to pay down the illegal contribution.
By virtus of the Greenberg Letter it is clear that respondents to MUR 6494 are mdnsputably

aware that they are the recipients of approximately $500,000 of excessive, illegal, unreported
campaign contributions. As such, they are knowingly failing to comply with Federal law and
Commission regulations xequmng the immediate reporting and refunding of these contributions.

Respondents, by their recaicitrance, are thuntbing their noses at the Commission as well as the
House Ethics Committee. There is clearly no good faith oa their part.

I hope that you find this additional information helpful.

Cincinnati, OH 45243-2206
(513) 289-5265
cc: | Jeff Jordan '
Supervisory Attorney
Complaints Examination &

- Legal Administration
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Dear Commiasioners;

I-am writing in nty capacity ag Treasurer ofJenn Schmidt for: Congress, Repxcs:ntxhw

Jean. Schiriidt’s principal ¢ampaigsi committee ("Comnt&e") lresgectt‘ully request an :
‘advisory opiniom ftom the Federal Election Cammission ¢“Commissior™) regarding the -
paymenlof legsl’ feesnssucmﬁed with dnh.amicus brief submitted. on Mrs, Schmidt's

behalf.

) ‘Fastual Bukgronnd
In:the findl days 6f the 2008 gehm] election cariipdign. onebszpmeﬁhuve Schinidt's

oppotents distribited materials thel-ascused har, ofucepmg 2:$30,000 bribe from the
Govermnment of'mrkeym exchange for. déaying or-covering up the genocide of

~ . Armienians living in Tvirkey during World WarL “Flie catn gnmhlenalulsnmﬂmlfor
hex immedilb resignation from eonmmdlorhu'ﬂafeatm the 2008 genaral election.

In.fesptinse ta Tiis oytragequy dllegations; she ﬁled two cospleints with the Ohio
Elections Conimiissioii — Wh has;nnsdmuon mﬁlsacampmglmm nndér
Ohio Law; She alleged flist her spponent vibiated Ohio Revised €ode §3517.21, which
prohibits persans front -grvecklessly publishing “a false statemerif cohcamning.
& candidaté . . . 7f tho statémeit is desigited t6 Hiromets fhe election.. . -op defeatof tha
candidate,” She stated fa the complainta {het she was a.candidaté, e fsed hex campaign,
conmimittee address:in tha capnod.

In‘October 2009, the Ohio Blecuons Cominisiion thléd by:n clegr iid cnm!lnomg . -
evidenioe standard that irs, Scbuid’s opporient hed mads filse statemenis gbont her fimt- '
hehmmﬁlwmdmmﬁkemsabomhetmthmcﬂessdmudof '
their truth or falsity. ‘nieOhno'Elwmns Commission found that her opponenthad. .
viplated Olnolaw .and voted to publicly tepriménd him. Mrs. Schiiidt"s opporieit: ‘filed T
ati apjsealin Ohio state olurt séekifig to overtim the DhmEleonons Cotimissioti’s
delsion. This appeal was den.lbd.

Thus, un January 21, 2010, Mrs. Schmidi’s opponent filed a civl smit in federal court
challenging theconsh(\mnnlny of Ohio®s false stitorments statute aid seeking: (1)a -
&edmﬂnnﬂmheroppmmhdaconshmlpml right to mwake fhe statements for vghleh

Contmmnga'l‘rad:hon of Leddership and Charaeter

| muwmmmmmm |
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mmEHMnGmnmmﬁmdm&gmmkﬁanmmpmumnhmunn

-himinthe fobme. - - -

HmmnmﬂﬁﬁdamMMmumemmEMMMQmmmmmmu
members as parties, but did pot name her ot hes campaign commitiee ns & party,
lbm.hmwu_edlmedmﬁlemimshieﬁmhnm

mcurmmwmmm.-mmofmu
uses of campaign funds include otherwise authorized expenditures in connection with a
mumhwmummmmm
anmhmﬂmhﬁdd&ﬁﬂfﬂﬁnummﬁmdu&cnwn

nnnnwﬁmmuuwumﬁummpﬁmuummmmaHMﬁMMum
Commission regulations define personal use as “any use of funds in a campaign sccount
‘of a present or former candidate to fulfill a commitment, obligation or expense of any
person that would exist irrespective of the candidate’s election campaign or dutiesasa
Federal officcholdiér™ 11 CFR 113.1{g).

ﬂh&mﬁﬁmﬁhﬁmﬂmﬁrﬁmnanqdpﬂmmmhpﬁumdhﬁ
fees sod enprnses exmistitutes personal use awa case-by-case basis, The Commission has
recognized that when a candidate “can reasonably show that the expenses at issue
|MﬂdﬂhﬂmﬂpudhﬁhmummuhQmmmmwmnumﬁhﬁe
use to be paxsonal usa.” 1995 Pessonal Use E&T at 7,867. It has eancluded that the use
dnmthhhhﬂﬁamhnmmhmm&mnmmmnmuﬁmﬁs

involve allegitions direcily relating to the candidate's campaign or
duties as a Federal officeholder. Mvrmymmzmmo.mzo.zooa-ov 2006-
35, 250317, umpng otbers.

. Whiloomeither Mire. Scluaidt g beer ssiomaign wiee nasstd matins to fbe fallenl coint

action, it is quite clenr fhat legal prasedingn discotly related to her campaign or dutios as
a Fedesal afficeholder. Her opponent was cleardy attempting to use the federal court to
impropesly attack her victary at the Ohio Elections Commission. In deciding this case,
Judge Dioit agreed with the amicus heief filed an her behalf that the fedosal case was
simply an improper attempt to relitigate the Qhio Blections Commission ease in federal
cowt. In Ner opinion (attached) Judge Diott writes, “However, the plain language of his
complaint belies the trui: basis of this snit. Krikorian essentially secks an order from this
Qqumﬂuwnmﬁgmdhhpdmmummuydmmm& .
stataments he miide segarding Schmidt’s position on fhe Armenian genouide.®
Additiamlly, nhmmmmmsﬂmwmmmm
intervene in thw fedesa] antion if sho believod that an amimss brief vl not hnve
adequataly protected bar infezests in this axte.
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, - WESTERNBIVIZION

. DAVIDKRIKORIAN, : . CaseNa.1:10CV103
PlalnGeF, :  Chief Jodgs SosenJ. Diott

v . :  ORDERDENYINGPLAINTIFF'S
.  MOTIONFORPRELIMINARY
OHIO ELRCTIONS COMMIESION, efal, :  INJUNCTON AND GRANFING-
: :  DEFENDANTS' MOTIONTO

Defindants. :

This matter conzes bofes fhs Court on PhintifPs Motion fac Prefimivary Fxjunction
(Poc. 2) and Defindants’ Maotion fo Disniss (Dos. 32). This cass fnvolves s challangs to an
Qlio tatute probibiting certain “wnfhie political campeign actvifics,” such ss knowingly makiog
. filas tateminty with the Jutent o affbct the outoom of a campeign. Okio Rev. Codo §:3517:21
:-(WMbmu%mm Plaintiff David Krikorian, a past
~candidate fr the United States congressional seat in Ohio’s secand district, alleges that §
slvzlmumwamwmwpﬁhmhm '
Fedenal Bleotion Canspaign Act of 1971 ('FECA™. FlaintifPs claims relato to & declsion of i
Otkio Eleotions Conmission (*OBC"Y finding thet cartain sistezsnnin Plaintiffads durbeg tha
Govarsn of & prior sampaign vislkted § 351721, ' '
" xlkoaion socks 8 judgment declaring tha “legal rights and privileges of the PlsiotifFasit
relates to the enforcement or ivestedied enfhrcement of the [Ohio) Statute against him,
" jocinSig, withotEnsfeion,  decieain e, with oepect o sy elction 1o foders office s
| mmmquanmu- (Doo. 1§62 Kiiknian
| also roputs hstthoJodgimeat declare that e koo tatecusats st fozmed the slject of the

L
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_ compleiatfiled with o OBL ccnstbut speoch peotected by tho Fist Amsadment, renderin
_ WMMMMbmh%mwmhm
with those statements. .

Inaifition to requesting s declaratory jodigment, Kikntian slso seeks to enjoin any
fsturs enfiroessest of the Ohio Statats sgshust him o he euteat bs infepia to eaghgo in speech
protocied y the Fiest Ammscubment, e speath i fhe Hoen of s o tafements
WMQMMWMMBMWMM

mmdmmkmmm&nﬁudm
the basis that the mmmmmmmwmmrw.mm

e doctine set orth in Yeunger v. Harris, 401 US, 37 (1971). Defindants slso, by sepansto

Mmmbmmmwamhofpmmanﬂ
Ywmm mm-—-mmmwmurm
shstention spplies to the instant case eid provents this Cout from resching the merits of
Plaiotiff's compliaind, Asventingy, e Cowt GRANTS Defenant's Deftndints’ Motion to
Dimins snid RERES ¥lainties Mofio fir Proftpinary injwmtion.

L  BACKGROUMD | '
' PlalntifKlkocion twioe i the past fow years bas challenged iocambent Regrblican
Congresswoinan Jean Schuids to represent the second congressional district of Oblo. In2008,

Kafkorian an 88 n Indepeadent and lost in the gencral dloction. nmm@mo )
election, Keilurian anco again zan for the congréssiansl seat. Rather than running ss sn
Indepéndent in the cumrent election, ho ran as a Democrat. Kefkorian lastto enather candidsto
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" e stk Gepto bk o i o pcoting o 208 e s, Do

" thattime period, Krikorian addressed a Jetter (hereinafier “2008 Letiee) to his supparters and

the people of he Secand Congresuionat Distiotthat conteined etatemsents related to Scbmide's
anqedmmap-muncmm'_m 23111.) Tn tidition s seniing copies of
the 2008 Lether thveaih the mail, Exlkorian aleo posted the letter on bis campaign welite.

On April 29, 2009, Buptmsentativo Schaniit fikd  ecuplsint wifh fhe ORC alleging that
mwomom.m'sslm'wmmmﬂummﬁms
Letter, all of which relate to Keikotian's accussfion that Schmids accepted money from Turkish

. govemment-gponsared political ection committees in cxchangs for ber agreement to deny the

T

“Armenian Genocide.” (See Doo. 19, Ex. 3) On July 21, 2009, Schmidt filed a second

On October 1, 2009, after a panel of the OEC cobsluded that there was probeble cause
that all of o chaienged statemeats violated § 3517.21, 0 OEC conducicd atwo-dy

1 Section 3517.21 states in relevant part the following:

(B) No person, during the course of any campaign for nomination or election to
publis office or office of a political party, by means of campaign materials,
insluding sample ballots, ax adverfisement an radio aréslevision orina
newspaper or periodical, a public speech, press selease, or otherwise, shall -
. Wﬁmmmwhm&mdwmﬂmbmdﬂn

(lO)Polt.pu‘b!hh. mmammsm
statemes conceming a candidate, either knowing fite ames to be false or with

reckioss dissigand of whether it was falss or nt, if the statement is designed to
promote the election, nomination, or defeat of the candidate.

Ohio Rev. Codo § 3517:21(B)(10).
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: -evideatiary hearing on both complaints. mmumgumm;moncw
@ - fhatit would bifcets the allegations against Krikoian and that it would initially only consider
ovidenoe as o certain of s siatemments alleged o save violstod fho Olio Stxito. TheOBC
m&wmmmsmmmmummmw
(1) “Fou Schmidt hos teken $30,909 n blood maney fhota Tuukish goveextneat
sponsared political ction eommittees to damy i slamgiter of 1.5 million
Axmening men, wrinem, and children by the Qttonawa Twdkish Govensment dusing
World WarL" -(Dos. 19, Ex. 3 at2) I
“This infrination is public rcoond nd cen bo found on o Federsl Blections
Convmistian datsbase st bétgciwererFEC: gov.® (a5 this statomment refisenses fcts
that support tho statements that Turkish government sponsared political ection
committees donsted $30,000) (i)
@ 1kt peopl o Chis seco oonpessoms]distict ok themselvs ifoue
wmummmumpvmm:mm
- oursoldiers” (i.Ex.4)
"The OEC allowed Schmilt to wittsirew kuir cemplalit 25 to five simllet staterusmts in which
Kfkorian acoused Sofruidt of daaying the “Armenisn Geaooide,” tho *Clcstian Anpenian
" Genoaide,” or tho “Genoakds of Cluistier Amsiana™ (7. Bx. 3,) Fially, the OEC
Mﬁmﬁnbdhﬂmdmmdwmﬂdmofﬂwmm'
MhmmmmuMuhmmmmu

: WMWWMWH&MWNMWMMM
| mem ad) Mhﬁammﬁmdbllmvhhtd!
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3517.21, tbo OBC ruled in o soparate urdezsthat ¢ would ot refr the matter fr fxther
‘ @ - 'mmmhmammammmmwms.q '
On Noveeber 27, 2009, shortly aftet the OEC issusd its ruling, Keikotian appesled the

OBC’s rulings t the Franklin County, Ohio Conrt of Commun Pless.? (Dso. 19, Exs. 5, 6)

" ‘Thaough bis appas], Kelkorian alleged that the OBC's decisions wers mot suppocted by selishls,
Jrotative, ond substential ovidancs, and were oot mads i scnsdumn with law, fior fioa Solluwing

. zeasanm (a) FECA prenmpts application of Gbio Rav. Cads § 3517.21(B)(10) 20 reigiinto
poliical speeshin s campaign for fodenal office; () § 3517.21(BX10), on s fice and os npplled
"o M. Krikneian's conduet, violates the Fizst Amendmant to the U.S. Conatitution, (6) §
3517.21(B)(10), oniss fce and as applied to Mr. Keikorian's conducs, violates the procedaral

- aad dusprocees goaraatoes of tho Routoeth Ameadumeat o s U.S, Coasttoion; el () e

. ow;mnmwmnm.amnmmmwmmud

“ MWW&MM&WuMMM (See Doo. 19,
Exs.5&6) mmmammmnmum«MMﬁ :
.mmuwmmawmmgssmmao)w |
eajoln ths OBC frum exfimiing 8 Ok dtatus, e eword sy offer e o axeiebl raief.
@ o

ou@s.zmo.moncmmmummmmm.

motion to dismiss, arguing that Kikcorian flled to properly invols the jurisdlotion of the
mpmmbmhﬂdhmhomnupﬁmﬂn;m&‘om

OO TIRCAN D EC T

'mmmmmmmmmm mm&
appeal. Those appeliate actions were eventuially consolidated anid dismissed in 8 single ordec.
wwm&hmmhMMh&amaMMua
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On Féemazy 10, 2010, i Conxt of Common Pleas goaoted tho OBC’s motion o disiss
m»xm-smummmoncmqpm (Dos. 19, Ex. 7) Kelkesien
Tad tho option 1o sppeal Ghat ruling to Ohila's Teath Dstrict Court of Appeals, but choss to forgo

the appeal. (Ses Doc. 30) After Kuileorian filed in Gils action notice of his decision not to
‘pursue that appeal, Defendants filed a Mofion to Dismiss the instant suit.
. IL  DEFENDANT’S MOTION TO DISMISS

Defiodants move to dismiss Kallecian's Complaint pursusnt o Roio 12(t) of the Federal
Fales of Civil rocedues o ths fllowing fior growad: (1) ths Cout hould ahstin fum
heuning this mater ider Younger, 401 U 37, end by progeny; (2) e Coust.
Incks subject matter uristHotion to hear this cass undas the Roohir-Felduwan doctius; (3) the
putnils s eocldons opecates o bar Paintif from g thee clsios in foderal ot and
(4) ths Conet shenid dacline o wrareias s discerismary jvisiotion tnder the Dealaratory
Todgment Act, 28 US.C. § 2201, Finally, Defendats also argua that the OBC dhould bo
disuiseedl s 8 defendant becume Rleventh Amendment fomity bacs its agaiost the
OBC s s agency of o State of Obi, Asstated above the Court inds Defbndnts’ it
alleged basis o dismuiseal to bo wellk-tsken. mmmmmm
Defindants’ alternative srguments for dismissal. .
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. .A. Younger and Iis Progeny ' '
" I Younger, 401 U.S. at38-39, soveral insividuals asked a fidesal district court to enjoln
o Los Angeles County District Attomey from enforcing the Califomia Criminal Syndicatism

Act (fn "Califeonia Act"), a law et provented the teeching of soelafst or communist doctrine,
. Thmphnhﬁ!dnﬂm.k,’mnﬁdubb&lﬁm:ﬁdmumm

m&u-m«-mmﬁu-uwhmmmmam
for e Coutral Mﬁﬁﬁmmaﬁu&m Zd wt39. Bnln:pﬂﬁlth

rnems preseace of the Califbmis Azt iahihitd him Iz the esercise af is First Amendment rights.

"The distelct cout held that it had jusisdiction and power to restrin the district sttomey foom
enfrving the Califtmia Ast, found that o Act wes vuld for vagueneas snd ovecboradth, end

i qidullnnll'lm mwmwmmmwm
 the judgment of the distriot court an publis policy grounds, hiolding that the fnjunction violated

fho “national policy forhidding feders] comts to stay ar enjoin pending state court peuocodings
exoept under specil clommstances'™ . at 41, ‘The Supreann Courtslso heldin & fhonote that
declaratory soliaf weuld similaly bo impreper undor that policy. AL st41 5.2,

Dot s lovgsaafin policy uf derl sbetetion when siod t exfoln ping

. caisminal procesdings in state oowd, the Yourger Coutt found Git infesvention would be

mmamwmmmmﬁumm

’AhmﬂﬂhﬂrMWum claiming that
Haris’s prosecufion would inhibit thelr First Amendment freedoms by casting achill over
protected spacch. 1. et 39-40. The Supsemo Court hlii has fhe intarvezing pleiatiffs incked
standing, nofing that they sought interventitn solely on the basis of “feelfing] inhibited™ and did
not claim that they had “ever been threatensd with prosecution, that s prosesution [was] likely,

. oreven that a prosecution was usuately possible” Jd. at 42,

7
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’ dﬂﬂmﬁﬂmmﬁbmnmﬁnﬂﬂmhnmw

. and immadiate. Coxtain types of infury, in putionlar, the eost, amtinty,sof . .
incanyeyience af kaving te defend against wsingle cimival prosscutien, aonld
not ky thamselves ba considered “inrepachie™ fur the special logal sense uf that
term, Instead, the threat to the plaintiff’s foderslly protestnd tights mmstbeone
tnmhaﬁnﬁuﬂbyhdﬁnnmlm«hﬂmm
I, ut 46 (iuternsl citation and quotetion marks citted).
wrmmmmm&amwmumm
subsequently applicd fhe doctriss in cases ingkiving criein sfats camxt civil sotions and state
cout edminiatrasive prooeedings. Higfinan v. Pursus, Lnd, 420 158, 592, 603-05 (1975); Oklo

Civil Rights Comm'n v. Dayton Christian Sche, Inc., 477 US. 619, 620 (1986). Seversl fadera] ©
-hearings before state and local elections boards or commissions. See Citirens for a Strong Oklo

nmmr.mao,mmgr.mds)(mmqumm
States'v. Ohig Klsctions Coman's, 135 F. Supp. 24 857 (3D. Ohio 2001)); Walter w Cinclone,
mm:mmo'm.ﬁmmdbonqmboxmumqm_

_Bd of Klections & Etkics, 104 F. Supp. 24 18, 23-34 (D.D.C. 2000); Wis. AgFs. & Commerce v.

Wi, Blections B&, 978 F. Supm 1200, 1211 (W.D. Wis. 19597)).
mmmumm;—wu Younger, ammmmm

eﬂmn-mﬁeMMbﬂmw'@ﬂthm

there smst be an adequate oppartunity in fhe state proceedings to reiss constitutionsl
challenges.” Sun Refining & Miig Co. v. Brennan, 921 F.24 635, 639 (6th Cir. 1950): ses also

- Cittneny for a Strong Oklo, 123 F. App’x st 634, *[Ulilike other forms of shatention, whend
' casn Is property within the Younger catogory of cases, there 15 no disgretion on the partof e .-
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mmwmmm' &mm&m Co., 921 Fldltﬂ9 Thmm

| WWWM.MWQN”WMM&W

Mmhsuhhofmmﬂhﬁmﬂﬂqumﬂmdoesmmm
intervention whers the Younger fctors bave boun met. Ses id. st 53; New Orleans Pub, Sarv,
Ina, . Coucil of Clty of New Orlsows, 491 1.3, 350, 364-65 (1985) (shting that 4t 1s clon tha
fhe zoero assastiomof a sabstantial constitutionsl challmge to state sskion will not alans Compel
i execiso of ixioesl furisdiotian,” ani finding e sams to o tous with regand to preomption
challenges); Fed Express Carp. v. Tennessee Public Service Commission, 925 ¥24 962, 967
(6t Cir. 1991); Sts Refintng & Mhig. Ca., 921 F.2 at 640-41.

B.  OngoingStste Juilchl Procesdings |

/Tho Stath Cironit has holl snd repeatodly affirmed that *fhe proper fime of refirenco for .

determining the applicabiity af Younger shstention is the tims that the fisderal ocmplaint is
Bled™ Sun Reftning & Mhig. Co., 921 F.2d 52 639 (clting Carrar v, Wifliams, 807 .24 1285,

1290 1. 7 (6th Cir. 1586)); 226 wlvo Fed. Exprezr Corp., 925 B24 s1969; Zalman'w Armatrong,
802 F.24 199, 204 (6¢h Clr. 1986). Thers ia no dispra that the precsading befors the OEC sad
fhe subsequent sppest woss oisial in nsbure. Nor i thero any disguoe @it tho sppeal filed with
ho Praukfin County Coutt of Gommon Pless was pending when Krfkorlan filed the pressnt

' m Nmmmmmmwawwonkmm

hm-um(l)ﬁmumhwmmhghﬁdﬂmwhghﬁhmhnb
Kﬂhﬂm‘nduﬂmnnbpmﬂsmmmtohmﬂo Couxt of Appeals, and (2)

" Krikordan is not secking to challenge or enjoin any prior decision of the OEC, but rather secks
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mmm mwmmwm
L nmhrmmsmwm
mmmnmuwmmmmmmrmh
Hght of the et that his state court eppeal was dismissed shogtly sifter he filed it in fidersl
mdhwuwmhﬂnmmbmﬁ'

- Disteint Comat of Appenls. m.hmmmwnmmh
-MMO@ 925 F2d ot 969. mmmm'rmmmmcm

mmwm»mMWRMmummm
lw— o Tenmesses Motog Canier Asct —that would requiro it to apply fir s certifiatn of .
canvenience end nscossity fram the TPSC. . at 964, Following & hoaring on the matter, an
thﬁac@w’mrmmmmuwmbwhw
1. Tho TPSC roviewed the ALY's declsion, heand ol argament, and then issued en codeim -
Jano9, 1987, requiring Redeeal Expross to apply for a certificate of conveniencs end necessity
‘withina certuin period of time, Jd, On Jaly 9, 1987, Fodecal Fxpress filed with tho Tennssseo
Coint of Appeala s petition o roview of the TPSC's onlee. &, Approcimanly one soah ek,
on Aungest 7, 1987, ﬁehpﬁhﬂmﬂﬂuﬂmﬁmmm
Fprens filad suit i foderal omurt, secking declacatory and ingmnotive seinf agplnat TPEC. I ot
96465, Than, an Septeatber 9, 1987, pulor the fhdeml district aqurt’s hesviog an Fodeesl
Bupress’ motion for & preliminany injunction, Redersl Fxpress filed a wofion to vobmtarily -

. Gieniss s petition fu ovisy in the Tenissses Cout of Appeals. &2 st 965. The mofin fix

whmdn!nlwuumdmm
Mmrmhmwmmwwwm
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emhmtmlbmm Hd mmqplwdﬁsdly-of-ﬁhngmbhmm

" Rederal Bxpress’ petition for review in the Tennassee Court of Appeals constituted an angoing

stato Judiolal proceeding. J2. On appeal to the Sixth Clrcui, Federal Bxpress argned that thers,
in fiact, was 50 cngoing stete proceeding which it sought to enjoin. Jd. at 969. Federal Pegrens
mmmmﬁmd&n’m Ve, Fodaual Bpross i  Fifh Cisout cam,

. ﬂomv. rmmu ¢wmmrm4ﬁ.4sss1(smar. l!ﬂ).hﬂﬂrh
. fhs coet Bl thatfoe the prs of doteenlning whether s Sodecat court shesld shsincn.

ImeEmmdeIpmmmMBuamﬂm

wmumummymuﬁummﬂmm
Sidasal coust rather than Inifiate  state court review of an administrafive decision. Quoting

language fiom Thonsas, Rederal Bxpress argued that “{djefirence to a state proseeding is not dus
when the ‘administrative proceedings have ended,’ and where ‘o state trial has taken place and

20 injunction agalust a pending state procueding is scught ™ Fed Express Corp., 92SF2dat-

969 (quoting Thomsar v, Tuvay State Bd. of Med, Exseriners, 87 F2d at 456). Tnadditionto
mm.r@mﬁwuﬁmammu@mmgm
Lid, 420'U.S. 592, 60921 (1975), fur tho propositian that  gasty sggzloved by a stte
sdmsinietrative proceeding noed not extust st jnticial remodies es a condition to sacking
Judicisl relief Sor his consitutions! clsions in s federel cout. Fed. Express Corp., SSR242t
965, Based on Thomas snd Higfinan, Federal Bxpress argned that abstention was kguopes
boomus it dsclsion o valuntarly withdrew it sppeal after filing itk foderal court was 20

diffierent from deciding to seek judicial relief in federal court in licu of filing &n appeal in state

1
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comt.. ) .
mmmmmmmuﬁm
In Zalnan v. Armstrong, mrmm.zmmc& IMwahdd‘Mh
proper tims of refrence for determining the applicability of Younger absteation is
the timo that the federal complaint ia filed™ Under this rule, if a state proceeding
is pading at the time the extion is filed in fideral court, the first criteria for
Younger sbsenflon ia satisfled. See Beliranv. Caiifornia, 871 F.24 777, 781 (9
Cix. 1983). In tho pouvent eaxe, siiie procecdings wers ongolig because
Fedarl] Expross’ !ﬁ-ﬂrmhhmqupubw
penilng on fhe dots it filed tha prasont coticss. ¥Fodaral Exprees’ relioncd on
.- Thomas 1s misplaced becauss in that case, the plaintiff Gisnisged his state suit
‘before filing the federal action. TFomas, 807 F.2d st 457, Thersfure, under the
. day-nf-filing rule, Fediml Bxpress’ subsequent dismissnl of its state court sotion
- 14 not affect the gbatention epalysis. Federal Express® relianse on the footnote in
Eyffinan is misplaced because the Court stated that inrthose cases where
- chamation bad not been required, the state judiclal process had not been nftlated.
Huffinan, 429U 8. at 809 0. 21. To the contrary, in the prese=t case, Federal
Rxpress hati initiated state judicisl prowendings, and we hold that the ettt comt
proveidings oo “oupnivg” for pugoms of Yormger ondysis,

* Jd(emphasis adited).

Jm-hwmnmmummmhmwmmmn |
h0oso ot to appeal the common pleas court's dismissal of kis petitions fir atsto cout roview of
b OBC ralingn. The only selsvant ficte are that Kriknian opted to seek judicial roview of the
Omﬁhw&am-uphhﬂh;uhhﬁniumﬂ&iﬂpmnqpﬂ_l
ﬁmmﬁmmﬂqumm Applying the dey-af £ling rulc, the Comt |

_muhmwmrmﬁwnmm'smmm

Muwujmm

2. Prospeetive Rellef
. Citing Wooley v. Maynard, 430 U.S. 592 (1975), Kxikorian axguss that the Court should
st abstain from hearing this mater because *this cass does not involve or directly challengo ar .
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a&mmmmmmmmmwommmm
MMMMM In Woolsy, maplmﬁﬁladsmtmfedmleomm
mmmhmhﬁndwmmmmﬂdﬂmnhlﬂm

- plafes embossed with the stato mollo of “Live Free oz Dio,” and the second of which prohibited

fhe obecaring of Sigures or lettess o a vebiole’s livemsm plete, 12, st 707-08. Bilicvitg thestato
ot ta cxmfliat with his slghoos buliath,the plsSiai¥ coveum! the puction of Bis Hoenso pla
beming tho mutto snd es a result was sited fur violsting the seouns chalienged sttt free timrs.
i aa muany months in Iato 1974 and early 1975, Jd. 708, The plaintiff waa fined for o first
twro violstions and then, after he refissed to pay the fincs, was sentenced to Sifteen days in joil.
71 Mmhﬂm“mhmmmummm
entforcement of the state siattes, insofir as they required the state mottn to be displayed on his
Homnen plat, &2 2t709. ) '

‘Tho filersl district court entored an der enjolning tho stats from arvesting and

.mmmmﬂmmumﬁmhmm&mupmmm

on thair license plats. " mmumwmmmmmmm
hﬂhmmmmﬁmmmnﬁuﬁmnkfuw The
smcmmmrwmuﬁnmmmmhmm

fhe fuat thut the plaintiff hutiowt exhunsted bis stato appellets remediey, bacanse fhe selief smght
by the plaintiff was “wholly prospective® and was not “designed to anmil the results of a state®™
proceeding, Jd. st 711, mmmmmqﬂmmw | .
ciroumstances Justifying injonstive selief in that case, & st 712. Particularly, the Cout pointed -
uuﬁummmmmm«mmmammamm :
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Mwuhmmqmbm&umammvﬂcham uﬂnem“ot

e firstthme, A,

There is no sush threat of copeated prosecutions or OEC eafuroement actions present in

the instant case. Mare importantly, Krikorian is not seeking velief that is wholly prospective.

Kelkom argaca int o s smply seeking o provent e enfiroersent of Obis Rov, Coda §
3517.21 agalnnt him in conmention with his desioed spocah. Howsves, tho plain lamgmgs of s
Complsint bafies tha e basis of is sult. Kihwrian esseadially packs an exer finen this Couct
overtuming, oz ansnlling, the findings of the OBC with regand tn the specific statements ho mads
regarding Schmidt's position on.the Ammenian genocide. Specifically, Keikerian sceks a

' mmjumummmmqummmmmmm

“canstitute speech protected by the First Amendutent and that Defindauts luck the legal
suthority to enforce the Statute against Plaintiff for making such statement.™ Krikorian seeks
mmmﬂmmmummmoncmmqmm
gainst hims in tho event he coxtimes to make those statemens. |

" “Tho First Amendmant does mot protect specch it is made with knowledge of or mckdess
diswgand of ks iily. Sea Garrisus v. Stat of L, 379 U8, 64, 1475 (1964) (*Tfho
Imowingly e satermens e s e tsennent mad wht ecklss discegen of e troh, do
mtqioyemmhmlmmﬁm'xﬂr MO@?.MMS’IGUS.MM(IM
mum»mmunMemmmmmmmmmw
Kafkorian shout Schulit's positon on the Armenisn Genocids ccasitute protected speech and
enjoin the state from regulsting that speech without finding that thoss statements are, in fict,
trus. That s becenss 1 the extent hatthe Court finds s sttemsats falso, any doslaation that

u
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| MMWMMMM@&WMOEMM
" Krikorisn knows ere filse. Accondingly, mmmummmm

ﬂﬁﬁhm&mhhwmkmwm;mmm
uow-mpmmmmmmuﬁmwmmm‘

As discussod below, Ksikorian kad an opportiatity th appesl the ruling of i OEC in
ghate comt. Rethor them presn tht appond, ke chesss to Javarh 2 collatersd diterk apabut i
mmmmamumwﬁhmm Thes Czart
Sinida that wnder tho circamstances, it would b improper to exerciss jurisdiction in this sutter
ﬂummdmmuummuﬁmumﬁmu
Younger. Ses Walter v. Cinclons, No. C-2-00-1070, 2000 WL 1505945, a¢ *3 (80, Obio Oct. 6,
2000) (finding, in & case factually similar to the fnstaut case, that the Younger abstention doctrine
sppied deayitothe plaati” clsintha hey wersanly eeking peospectivereliat)

The WWMMOMMMMMamHumm of the

" gintements addressed in the Complsint. Howeves, all of the siatements are Intricately relsted and

tho statements that Schmidt voluntarily dismissed are so similar to the statements that were ruled
upon that this Conzt conld not issue a declaration a9 to the truth or fulsity of any of the
M&MMMIM&M:W

s l‘nv’dbr WMMﬂMWMbcmwm
OEC which formd that the pleintiffs’ use of the phmse “Indéperfiont Democme® in cennection. -
‘with a campnign Sor the U.S. House of 'was filse and therefire violated Obio
Revised Code " § 3517.21, Walter, No. C-2-00-1070, 2000 WL 1505945, at *1. By the fims the .

hed filed fheir fedomal suit, the OEC hed already orally mled that platotiifs had violated

e Ohlo Staiute, Jd. Like in the instaut cass, the OEC decided not to refer the matter for
czimial prosecution. I, In theix federl suit, the plaintiifs argued that the court should not
ebstain under Younger becense thay ouly scught to enjoin prospectively sy finther action on the
mdbthﬁhmmmwm Hat*3,
Ths comt rejevied that exgement, fmilng thek :

This istho peoverbial distinctien wiliout a diffkrence. Obsiously, anjoining

dafiindaxts fremn teking action on plainfiffs® e of the phrase

Dengeraf™ bag the effeat of enjaining dufendants fiompmceelibag o tha original

[} complaint end denisiom But for the [eriginal] proceeding, there wonld beno

15
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C.  Juportaut State Interest
Thero docs not appear to bo any substentisl disputs that thoundeclylng OBC proceeding.
involved an impoxtant state interest, namely, maintaining truth in the electoral process. That

: mmmwnwwnummmmmmwmm
' MGOHO Stuute ot issue in this cese. Ses Walur.uo.c-z-oo-mo.mwz. 1509945, a2 *3

Thn,dnsmd!mu:r-_nimh-i’:ﬁd
D, mwhmwm
Mbﬂnﬁhﬂfwﬁcmhwm“pmﬂmﬁmm“iﬂsb

" protect the intepests of the federal plaintifE™ Kelm v, Hyatt, 44 F.3d 415, 420 (6% Ciz. 1995).

The busden of catbiisking e nadequasy of the state count proceediigs les with the pleiiff.
Mayers . Frankiin Cty. Ct. of Common Ploas, 23 F. Agp’x 201, 205 (66 Ciz. 2001). The Sixth
Cirouit has previously fiound that plaintiffs have an adequate oppoctunity to mise constitutional
challonges duiing OBC proceedings. Cltisens for a Strong Ohlo, 123 B. App'x et 634. Kalkorisn
challenges the expertise of the OEC members who presided over Schmidt’s complaint.

mmmuwmmﬂw«mmmﬁgmm

20¢to, ‘e s 120 dispmto Bt Krfirwien could bawo reised his First Amondment and
guocanption clsinsthzongh e stto ppes. “The S it “has rovioualycboerved that
ven whare sito sdoiniatmfive junecedings would not ffind ths cppertunity to mise
canstitutions! claisus, It is suffcicntto getiay this fhind prong fhat conatitotions] claims may bo
ssised I sats comt judicil sviow of G adinlstcative proccodiog ™ St Refining & Mig, Co,

futare action. mwmmmmmommm

- Omhdm’smmdbsnldmnﬁﬂddmnmm
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w Brennan, 921 F.ﬁn“l Ascondingly, ﬁscummmxﬂkmhhdndqw

R Youger Exesptions |

“The Youngar Court recognized that fhere may be sums cases in which shstention may b
inyroper even whers th Yownger eriteria aro met, such as in cazes whans the plaintiff o
mummumm Youngar, 401 U.S. at 43-44,
48-50; ave also Dambrowsid v. Pfister, 380 U.S. 479, 432-85 (1965) (feduma! intervention proper i
whezs fhe ploixiffy made substantial allsgations fhat state officials bed made sy to cxfuve.
p&mhm@mm'mmmuwdmm

 convictions, but sather (es] part of a plan to employ arrests, seizares, and threats of prosecution
" wumder color of the stututes to harass [the plaintiffs) and discourage thom and their supporters

fiom asseating s atecupting o visdiste the scnsittiona ights of Negro ciizens of
Loulsiana%; New Orleans Pub. Serv, Inc., 491 U.S. at 367 (suggesting in dota that a facially
conclnsive claim of federal preemgition may be suffilent to rendar shetention inppropiiate).
N@d'mmﬁmhmwm _

Kafknian fuls # shew that the Ohio Sisints s Siagmnfly vnoomfititionsl. ‘The postion
of tho statute st isens hare regtilates only falos stataments made with knowledge of or with

. reckioss disregand fior the filsity of the statements, That nexow category of speech, es discussed

shove, is not protected by the Fisst Amendment Ses Garrison, 379 US. 2174 (1964); ..

Times Ca,, 376 U8 st 279-80. Mmmﬁhbwuﬂdnuméﬂmhhm

First Ameniiment challeng 0 the Ohio Statute. |
mmmmmmmmmmmmmm
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,ﬁnowlwdhmm&hmndqdmm The

Court doubts whether Kikoeian adoquataly raised thoss hallengss inbis Complaiot —the
Curnplaint makes no mention of sn equal protoofion violation and anly biefly addresses dos -
MENMdﬁnmofhmeddmw
mhmmmmmhnnﬁwuumam
violation of cowstitutionml Iaw. :

. Piaally, as to PhaintifF's fedess] proemption claim, the Court finds fhat the preemption
question Is net faoially conclngive. Krilnrien argues that FECA, 2 US.C. § 431 et seq,
ccpts Ghio Rev. Code § 3517.21 to the extent that this caso involves tho segulation of a
Sodotal election. Defindants respand that FECA has boon intespreted narvowly snd that it does
mmbwmimlmﬁmmmnmdm As discussed below,
man;mmmemmmmmg
that claose. | .

Cangress originally passed FECA fn 1571 oflamended it in 1974, Weber ». Haansy,

995 F.24 972 (8th Cir. 1993). Tho Act “sets forth comprebensive rules regarding campaigns for

fodecal offiee.” Busning v Commompnnlth of K., 42 2:3d 1008, 1011 (6th Cir. 1594).
Speaifically, it “imposcs limita snd restrictions on confributions; peavides fir she farmation and
reglsteation of political committees; and mandstes reparting and disclosure of receiptssnd
disrarsements made by such commiltecs.” Ji (ciing2 US.C. §5432434) With the 1974
m»mmmmwmmmu%
pﬁmdﬁsMn@dtﬂsMﬂmﬂch;&&MﬂMw
peavision of State Lawwith sespectto elsctin fo Federal office.> 2 US.C. § 453, Whilo at ficst




Do B0

®w® p 2 fustrvsmnie 0o

" SAs * s ann avecsa o

Case: 1:10-cv-00103-SJD Doc #: 38 Filed: 10/16/10 Page: 196122 PAGEID i 677

mgmmmmuwmmmmmmmu
manner. Rafher, courts have recognized that § 453 is embiguous and have “'given [§] 453 8
navw prosmptive effect in light of its Jegislative history."™ Xar! Rove & Co, v. Thornliurgh, 39
P34 1273, 1280 (Sth Cic. 1994) (quoting Stern v. General Blee. Co., 924 F24472, 475 0.3 (4
Cir. 1951)); 402 also Weber, 995 F:2t 75, Indeed, courts recogrize in thla area * ‘strong
pressunption’ . . . sgainst preamytion.” mmaca.ssiaum(mmn._”s
F242875). mmmhmpaimhwwépmw
of Oliio Rev. Cods § 3517.21(BX(10), e Court st “denify fhe domef expressly
pro-pted® by 2 US.C. § 453, Sse Madironks, Inc. v. Lokr, 518 US. 470, 484 (1996). -
Seotion 453 incorpocates by reftrence “rules preacribed nder® FECA. 'With the 1974
mummmmmmmmw
“vestied] i # primary tod substential sesponaibility o aministeriog and enforuing the Act”

mmmmwmmmpm" Buckieyv. Vako.m

USs.1, 109(1976)- mmmm.mmmmoth
mwm&m-mlwmmwnuw Sex11CFR. § 108.7.

. MWMMMMmdnmw

O

mmmammwwmwm.um
and rules and regulations issued thereunder, supamsede and preampt any provision
of Stato law with respect to alection to Fedaral offica,

a)rmmwsmmmm-

_ 'ﬂ)&uﬂuﬁmnﬂnﬁﬂnﬁofpohdmm
me

(2) Disolosme afﬂpbnﬂmwrm md!dlhsml
political committeas; énd
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a)nw@ummmmmmw

- (c)mmmmmmmmmum.
(1) Mannee of quabfyiog a8  candidats o potitca] prty crganizafion;
(2) Dates and places of clections;
() Voter mgtstetion;

(4) Piobibition of Siles segivttion, voting fiand, theft of ballots, aid

® W'ppmllﬁmmm«

(G)Apphﬂndsmhwbﬁnﬁnﬁmdhth
emmndnsm«loulmﬁuhﬂdnahhm
described in 11 CP.R. 300.36.

5. Bosid in prt o it e, tho St Chneit el n Buoenbg that 2 U.S.C. §453
procaptod a Kentucky campaign finsncing statute end proveated the state Reglstry of Eleotion
mmmmmmmmmmw
with the FEC. Burming, 42 P.3d at 1012. mmumumusm .
_ uluwlinmyo. mmhwmmmhunmum

" lawalsted to campeign financing — o trea fn whish FECA hus ofttn been firmd fo preempt

- statoTaw. Tho instaut case, In contrast, doos mut involve tho stes of campaign fismse. Futoad,

umuummmmmmmmuumdn

election, Ascondingly, mhm&pmormxmmwm
Atleutm mmhmMMMdcamwammm

slonlar o s Ol Statuiethat Kelkcisn chalonges,albelt wth anly a bief nalyals, Soe St
" qfMinn.v. Juds, 554 N.W24750, 752-53 (1996) (finding that FECA does not preempt a state. -
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hwnqdduﬂnmdmhmguﬂoﬁuﬂumﬂmmda

: emdp);mandMGmndeﬁrM&mh '84.5811' Sqip.
' 769, 776 (RD. Vir. 1984) (noting that becauso the “Rederal Rlection Act . . . nowbere

mmnmﬁamnpmm-wmmaqm .
mmwmmwhwmﬁmmm

. Hoenss to mistoed” sme finning s a result it “[o culy rossomable conclusion f that

Congaoes satenfod o Ieave tegulation of S in politcal advestisir 0 the steies, axcept whamo'
such regrlation couflints with the Act’s specifio provisions.™)

& Onits fhoe the Oblo Statu a ssun e docs nnt it el o any of thocategoris
listed under 11 CF.R. § 108.7, The question of whether the statute s foderally preempted is far
from clser gnd would requiro thia Court to engage in 8 detuiled analyais of stato and Sodersl law.

Acoofingly, the Court finds that the fsxs of fedenl proeption in this case is not fucislly
conclusive, Ses Fad Ecpress Corp.; 925 F:2d t 968 (holding that abstenfion was proper where

aldress proemsption lesees).
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